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To the Hon. William B. Gilbert, Hon. Erskine M. Ross

and Hon. William W. Morrow, Judo^es of the United

States Circuit Court of Appeals for the Ninth Circuit:

Now comes the appellant, Santa Cruz Development Com-

pany, by its counsel, and applies for a rehearing- and a re-

consideration by this Court of its opinion and the judgment

and decree thereon, or for the certification by your Honors

to the United States Supreme Court of the questions in this

case, pursuant to Section 239 of the Judicial Code, and as-

signs the following reasons therefor:



F'IRST. The decision of this Court on the Hawley
DEED IS BASED UPON AN OBVIOUS MISREADING OF LanE V.

Watts.

SECOND. This Court entirely misconstrued the

Prentice cases,

THIRD. This Court had no right in law or in fact

to make any use of the Wrightson title bond.

FOURTH. Even under the falso demonstrate rule

THE Hawley deed conveyed and was intended to con-

vey only the 1866 location.

For four years I have been studying the questions involved

herein and those involved in Lane v. Watts (234 U. S. 525;

235 U. S. 17). From the fact that I made an argument in

Lane v. Watts in three courts in 191 3 and 1914, and pre-

pared and filed briefs in each court, I can justly claim a

familiarity with that case and the questions involved therein.

I wish to assert with the utmost positiveness that the prem-

ises upon which this Court construed the Hawley deed find

absolutely no support in Lane v. Watts, and that none of the

questions involved herein was passed upon in any way by

the United States Supreme Court. As a matter of fact all

the counsel for the appellees in that case signed and filed in the

Supreme Court a joint supplemental brief in which it was

stated

:

"None of the counsel for the appellees seeks or de-

sires any expression from the Court as to the rela-

tive rights of the appellees as there is no such question

in the case."

Certainly the 1866 selection was not mentioned in either

opinion of that Court and the quotations therefrom by Judge

Ross refer to an entirely different subject-matter. None of

the counsel for the successful parties in this case made tlie



3

slightest claim herein, on argument or in their printed briefs,

that Lane v. JTatts passed in any way upon the 1866 selec-

tion or any question relating thereto.

The questions involved in this case are so complex and have

such intimate relation to the Public Land Laws of the United

States, and are based so much on decisions of the United States

Supreme Court with reference to the grant and similar grants,

that the quickest and most practical solution for all con-

cerned would be for your Honors to certify the questions

herein to the United States Supreme Court, under Section 239

of the Judicial Code, as the Supreme Court will undoubtedly

revi.ew the decree of this Court on certiorari or appeal.

The certification of questions will quickly bring this diffi-

cult and complicated case to a final conclusion, as the Supreme

Court would then unquestionably order up the entire record

under its Rule No. 37, and we would apply for the advance-

ment of the case.

We would appreciate as early a decision hereon as per-

mitted by the demands upon your Honors' time and the care

with which you consider all matters before you.

Arg'ument.

I.

The decision of this Court is based upon
an obvious misreading* of Lane v. Watts.

The view which this Court took of the selection of 1866,

is based on a radical misconception of the decisions of the

United States Supreme Court in Lane r. JVatts, 234 U.S.

525: 235 U. S. 17.

Judge Ross said herein

:

"We think that this decision of the Supreme Court

leaves no ground for the contention that there was any



validity in the subsequent attempt to change the boun-

daries of the Baca Float #3 grant, either on behalf of

the grantees or on the part of any official of the Land
Department * * * and there was, therefore, no

authority in any officer of the Land Department to

make or permit to be made any change in the loca-

tion or boundaries of what had theretofore been Baca

Float #3. Such being the express decision of the Su-

preme Court in Lane v. IVatts above cited it is need-

less to comment any further upon that question."

In neither of the two Supreme Court opinions in Lane v.

IVatts was the selection of 1866 passed upon in any way; the

Bill therein did not even mention it.

The only thing in either opinion in that case which has the

slightest bearing upon the 1866 selection is the following ex-

tract from the first opinion (234 U. S. 525, 541) :

"A point is made upon attempts to change the loca-

tion, of which it is enough to say that they were not

accepted by the Land Department and the claimants

were remitted to the location under consideration."

This certainly shows that the Supreme Court recognized

the right of the Land Department to pass upon such applica-

tions.

The claimants of the 1866 selection "were remitted to the

(1863) location under consideration" on July 25, 1899, by the

decision of the Secretary of the Interior (29 L. D. 44; ini-

tialed by Mr. Justice Van Devanter, then in the Interior De-

partment). That decision expressly recognized a right to

make an actual amendment after the expiration of the three

years allowed by the act of 1863, but held as a fact and for

the first time that the 1866 selection, because of the diagram

then before the Secretary of the Interior, was not an amend-

ment of the original location, but an attempt to substitute a

new selection. In 1887, Secretary Lamar (afterwards a Jus-

tice of the Supreme Court), refused an application for a re-



location of the grant and held the parties to the selection

"as amended" in 1866 (5 L. D. 705).

As pointed out in my reply brief (pages 7 and 8), the

Commissioner, as the representative of the United States in

the administration of the Land Laws, had full power to al-

low an amendment of the location of 1863, unless and until

overruled by the Secretary of the Interior prior to the passing

of legal title of the amendatory location.

The Commissioner on May 21, 1866, approved the change

in the location, provided that a survey should determine that

the new selection was vacant land not mineral. Valid or in-

valid, that zvas the actual situation and those "the facts and

circumstances" in i8yo, zvhen IVatts made his deed to Haw-

ley. Such was the title to the 1866 selection which Watts

quitclaimed to Hawley. The 1866 selection, whether valid or

void ab initio, was an actual tract and something w^iich

Watts could quitclaim. His deed to Hawley correctly states

his supposed chain of title. JVatts and Haivley zvere deal-

ing with the actualities of iSyo, and not unth reference to any

constructive legal situation first created in i8gg.

From the application for the amended location made on

April 30, 1866, it is clear that John S. Watts at that time

did not desire the 1863 tract, but desired something entirely

different therefrom. H he did not desire the 1863 tract, and

quitclaimed to Hawley what he in fact really desired and to

which in fact both believed he had secured a conditional title,

the natural and logical conclusion is that his deed to Hawley

cannot be held to convey land which Judge Watts did not wish

to own and certainly did not wish to sell.

"If a person supposing he is possessed of a specific

tract of land in a certain neighborhood should con-

tract for the sale of that land to another it does by no

me^ns follow that he would have sold him any other



tract, in the same vicinity, to which, without his knowl-

edge, he was tlien entitled, much less than he would

have sold it for the same price" (Russell z>. Trustees,

I Wheat. 432).

Further on in the opinion herein Judj^e Ross states

:

"It will be at once seen that the specific description

in this (Hawley) deed is that of the attempted loca-

tion of 1866, adjudged void by the Supreme Court in

the case of Lane v. Watts, supra, and as to which

specifically described tract the grantor had no title ex-

cept to a narrow strip thereof covered also by the 1863

location of the grant."

Here again. Judge Ross makes the same error as to the de-

cision of the Supreme Court in Lane v. JVatts, and he also

overlooks the fact that if the Commissioner or the Secretary

or both had finally approved the 1866 location, neither he nor

any other jurist would have any right to review such ac-

tion, except for fraud of those officers. The Land Depart-

ment is not only an administrative body but also a quasi

judicial tribunal.

Judge Ross also overlooked the fact that the 1866 location

was in form at least "granted" conditionally by the Commis-

sioner in 1866. If it was not a "grant" in form, then tli.e

Commissioner's approval of the 1863 location (mi April g,

1864 ^'^^ ^''ot a "grant." The real "grant" was in an act

of Congress which described no land at all. If the absolute

approval of Commissioner Edmunds on April 9, 1864 was a

"grant" then the conditional approval of the same Commis-

sioner in May, 1866, of the amended location was a "grant,"

at least until overruled by the Secretary of the Interior in

1899. It is clear that both parties to the Hawley deed be-

lieved that the Commissioner's action in 1866 was a "grant."

It is admitted that the claimants under Hawley strenuously

asserted that it was a "grant" continuously thereafter until



as late as 1901, when Mathews and Syme, the Hawley claim-

ants, made their earnest appeal to the Secretary that he over-

rule his decision of July 25, 1899 (Record, pp. 7, 394 to 398).

Furthermore, this Court clearly misconceived the quotation

from Lane v. Watts, appearing on page six of the tyewrittcn

copy of the opinion herein furnished us by the Clerk:

"The title having passed by the location of the grant

and the approval of it, the title could not be subse-

quently divested by the officers of the Land Depart-

ment. In other words, and specifically the action of

the Commissioner in approving the location of the

grant cannot be revoked by his successor in office and

an attempt to do .so can be enjoined."

The quotation in question was from nage 540 of the first

opinion of the Supreme Court and had reference, as will

be seen by the preceding pages of the same opinion and from

the allegations of the Bill therein, to the attempt of the of-

ficers of the Land Department, after the Contzen survey in

iQOf,, and against the protest of the grant claimants, to over-

rule the action taken by Commissioner Edmunds on April 9.

1864. and not to the action of the same Commissioner on May

21, 1866, in conditionally allowing an application to amend

the .selection.

The only mention made by the Supreme Court of any at-

tempted changes in location is the passage heretofore quoted

from page 541 of the first opinion, and that recognized the

jurisdiction of the Department.

Lane v. Watts was instituted for the purpose of enjoining

the officials of the Land Department from attempting, subse-

quent to 190^ against the protest of the grant claimants, to

revoke or review the Commissioner's action of April 9, 1864,

and to secure the filing of the plat of survey; and for no other

purpose. The Government officials brought out the various

attempts to relocate simply to make a far-fetched argument



tliat none of the claimants then believed that the Commis-

sioner's action of April 9, 1864, passed title.

I have a bound copy of the Supreme Court record in Lane

V. Watts, and also a bound copy of the record and all briefs.

I shall be glad to submit both or either of these to your

Honors if the Clerk will telegraph me at my expense.

II.

This Court entirely misconstrued the

Prentice cases.

This Court clearly misread the Prentice cases. It failed to

notice that in those cases the Court first and primarily held at

the outset that the metes and hounds controlled in any event;

and then, secondly, that even if the specific description could

be rejected, Prentice would not have what he desired.

Both the Circuit Court and the United States Supreme

Court in the second Prentice case found it "difficult to imagine"

that anything but the specific metes and bounds could be meant

to pass. The subsequent discussions in the opinions were ex-

pressly hypothetical and answers in limine to the contentions

of Prentice, even if it were possible to reject the metes and

bounds.

The years of study we have given the Prentice cases war-

rant us asking of this Court a careful consideration of the

following argument :

The actual decision in the Prentice cases can be best as-

certained in the following extracts from Prentice v. North-

ern Pac. R. R. Co., 43 Fed. 270, in which the opinion by

Mr. Justice Miller, then senior associate Justice of the Su-

preme Court, sitting at Circuit, zcas adopted by the Supreme

Court and quoted at great length in 154 U. S. 163 :



"The first descriptive clause of the deed from Arm-

strong to Prentice is of a tract of land a mile square,

beginning at a large stone or rock, which, as a matter

of fact, we find in the present case is now identified

and was well known at the time the deed was made.

The description proceeds with the points of the com-

pass one niil.e east, one mile north, one mile west,

one mile south, to the place of beginning. It would

be difficult, the beginning point being ivell ascertained,

to inrngine that Armstrong intended to contuey any

other land, or any other interest in land, or interest in

any other land, than that so clearly described. And

if th^t description is to stand as a part of the deed

nmde by Annstrong to Prentice, it leaves no doubt

where the land zms; and there is no occasion to resort

to any inference that h<e meant any other land than

tlmt.

"It is now found as a fact that this boundary would

include a surface from one-half to three-fourths of

which is land and the remainder is water of Lake Su-

perior. For that reason, and for others which may

be hereafter considered, counsel for plaintiff reject

totally this part of the description of the land found

in the conveyance, and proceed to consider the remain-

ing part, which says

:

" 'Being the land set off to the Indian Chief Buf-

falo at the India treaty of September 30. A. D., 1854,

and was afterwards disposed of by said Buffalo to said

Armstrong, and is now recorded with the government

documents.'

''If we could reject the first description as incor-

rect and erroneous, and come to the latter part of it,

we are constrained to hold that this alone is not suf-

ficiently certain to convey any definite tract of land one

mile square, or nearly so. * * *

"To avoid this difficulty, counsel insists * * *

that the reference to the land set off to the Indian Chief

Buffalo at the treaty of 1854 meant, not any definite
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piece of land, but any land which might come to Buf-

falo or to his appointees, of whom Armstrong is

one, by the future proceedings of the government of

the United States in that case; and that, no matter

where such land was found, provided it was within the

limits of the land granted by the Chippewa treaty, then

the deed from Armstrong to Prentice was intended

to convey such after-acquired interests when it was pat-

ented to tlie parties by the I'nitcd States. We do not

see anything in the whole deed or transaction between

Armstrong and Prentice that points to or indicates any

such construction of it.

"Both clauses of the description are definite as to

th£ land conveyed, and treat it as a piece of land zvell

described, 7vell knozvn, and well defined. Of course,

any man endeavoring to ascertain wlmt land nnis con-

veyed under that grant zvonld suppose that, zvhcn he

found the stone or rock, zvhich zve nozv, as a matter

of fact, find to have an existence, and can he zvell iden-

tified, he had bought a mile square according to the

points of the compass, the sonthzvcst corner of zvhich

commenced on that rock. He zvonld not suppose that

he had bought something that might be substituted in

lieu of that mile square by future proceedings of the

government of the United States. * * *

"Much stress is laid upon cases found in the Su-

preme Court of the United States, referred to in the

case of Prentice z\ Stearns, already decided. Betzveen

the cases of Doe v. JVilson, and Crezvs v. Burcham and

this, a broad difference exists. The lands reserz'cd by

treaty in those cases to the parties zvho conveyed their

interests to others nez'er liad been described, nez'er had

been selected, and it zvas onl\ knozvn that they would

be entitled to a certain amount of land afterzvards to be

selected by the president under that treaty. * * *

"But in the case before us, not only had Buffalo

m^de his selection, and designated the parties to zvhom

the land should go, but the selection had dcfiniteness

about it to a certain extent ; it zvas a thing zchich could
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be conveyed specifically, aiid which Armstrong under-

took to convey specifically. It is not necessary that

we resort to the supposition that Armstrong was talk-

ing about some z'agiie and uncertain right—uncertain,

at least, as to locality, and as to its relation to the

siir7'cys of the United States—which he ivas intend-

ing to convey to Prentice, instead of the definite land

which he described or attempted to describe. If such

were his purpose in this conveyance, it is remarkable

that lie did not say so in the very few ivords necessary

to express that idea, instead of resorting to t7co distinct

descriptive clauses, neither of which had that idea in

it."

Thus it will be seen tliat tlie Court decided first that the

specific description, by metes and bounds from, a well ascer-

tained beginning point, controlled the deed and fixed the ex-

tent of the conveyance; and that even

"if 7ce could reject the first description as incorrect

and erroneous, and come to the latter part of it,"

even then there would be no merit in the contentions of Pren-

tice, as a literal reading of the general words would not, in

any event, convey either the land which Prentice desired or

the general rights. In other words, after deciding (43 Fed.

270, 274: (juotcd in 154 V. S. 163, 173). that

"it would be difficult, the beginning point being zvell as-

certained, to imagine that Armstrong intended to con-

vex any other land, or any other interest in land, or in-

terest in any other land than that so clearly described"

by metes and bounds, the Court said that even "if we could re-

ject" the nwtes and bounds, it was a sufficient answer in limine

that the general words, from the literal way in which the

Court construed them, did not convey either what Prentice de-

sired or the general rights under the treaty.

The Court, therefore, answered Prentice in two ways;

first, that the specific descri])tion "leaves no doubt where the
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land was," and the deed must be held thereto; and second,

even "if zvc coidd reject the first description as erroneous," the

necessarily literal construction of the general words did not

give Prentice what he wanted.

Justice Miller's use in 43 Fed. 270, 274, of the conditional

premise,

"If we could reject the first description as incor-

rect and erroneous,"

was neither inadvertent nor accidental. In the first Prentice

case (20 Fed. 819, 823) he likewise held himself bound by

the specific description, and that even if he could reject it,

he would be unable to accept Prentice's construction of the

general words. The Justice said (p. 823) :

"This is the meaning of the language, and to put

any other construction upon it is (i) to strain a point,

and (2) to suppose it possible to strike out that first

portion of the deed ivhich gives a clear description of

the land and its location and its boundaries.'' (Paren-

thetical numbers and italics are ours.)

Justice Miller refused to "strain a point" by giving Prentice

the general rights which Armstrong actually received from

his grantors or the indemnity land which the United States

gave Armstrong. Justice Miller also refused "to strike out

* * * a clear description of the land, its location and its

boundaries," even though those boundaries were of a tract of

land never selected and largely under water. At bar, this

Court has certainly been moved both "to strain a point" and

to disregard the metes and bounds of an actual tract, actually

selected and actually deemed validly located at the time.

Justice Miller and the Supreme Court found it "difficult"

even "to imagine" that anything else but the metes and bounds

passed to Prentice. This Court found no such mental diffi-

cultv and eliminated a correct description of an actual tract.
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which Hawley's grantees repeatedly admitted was all they

desired or had purchased.

Thus it will be seen that the actual decision in the Prentice

cases was

:

1. The specific description controlled the deed; and

2. Even if it were possible to reject the metes and bounds,

the general words, in their necessarily strict Hteral construc-

tion, did not give what Prentice sought.

The same test of literal construction w^hich Justice Miller

applied at Circuit in the second Prentice case, in refusing

{even if he had the right) to construe the words "set off to

the Indian Chief Buffalo at the Indian Treaty" to mean the

general right of selection given by the treaty and "afterwards

disposed of by said Buffalo to said Armstrong," is decisive

in the case at bar that the specific conveyance of a specific

selection under a grant does not convey another specific selec-

tion, which is subsequently decided to be the valid location.

To paraphrase Justice Miller's opinion (quoted in 154 U.

S. 163, 174) :

"The selection (of 1866) had definiteness about it

to a certain extent. It was a thing which could be

conveyed specifically and which (Watts) undertook to

convey specifically. (Hawley) would not suppose that

he had bought something which might be substituted

in lieu of that * * * j^y future proceedings of the

government of the United States. * * * jf gy^h

were (the grantor's) purpose in this conveyance, it is

remarkable he did not say so in the very few words

necessary to express that idea. * * * j|- would

be difficult, the beginning point being well ascertained,

to imagine that (Watts) intended to convey any other

land, or any other interest in land, or interest in any

other land, than that so clearlv described."

All this is further brought out bv the cases which Justice
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Miller distinguishes, namely, the two cases where there had

been no specific selection and, therefore, a general convey-

ance passed the ultimate location. Justice Miller and the

Supreme Court pointed out in the second Prentice case,

"not only had Buffalo made his selection, and desig-

nated the parties to whom the land should go, but the

selection had definiteness about it to a certain extent

:

it was a thing which could be conveyed specifically

,

and which Armstrong undertook to conz'cy spe-

cifically."

In the Prentice cases, as well as the case at bar. both

parties believed the specific description correctly described a

tract which the grantor had some right to convey under a

grant or a supposed grant.

Furthermore, in the Prentice case, about one-half of the

land specifically described was under the waters of Lake

Superior, showing mistake of some kind ; and the selection by

Buffalo was simply of a mile square,

"the exact boundary of which may be defined when

the surveys are made, lying on the west shore of St.

Louis Bay, Minnesota Territory, immediately above

and adjoining Minnesota Point."

In the case at bar the metes and bounds of the Hawley

deed accurately describe the selection of t866 and an actual

tract of valuable land.

The Court in the Prentice cases said that if the rights to

land ultimately allotted to the grant had l)een intended to pass,

"it is remarkable that he (Arm.strong) did not say

so in the very few words necessary to express that

idea,"

although the recited deed wherein the land

"was afterwards disposed of by said Bufifalo to said

Armstrong"
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contained no metes and bounds, but simply conveyed the gen-

eral rights. If the recited deed in the Prentice deed—which

in fact conveyed the general rights desired by Prentice and

which Armstrong afterwards solemnly admitted in writing

(154 U. S. 163, 166 to t68) w.ere intended to pass to Pren-

tice—did not operate to pass those general rights, how can

it been said that the recited deed in the Hawley deed has that

effect ?

If the metes and bounds, though largely under water, con-

trolled in the Prentice cases, erroneously used as they were to

describe the supposed location of the grant, why do not the

metes and bounds control at bar, describing as they do one of

two actual locations of the grant, and one which was then,

and until 1899, supposed to have at least some validity?

If the words "set off to the Indian Chief Buffalo" did not

supersede the metes and bounds, how can the parenthethical

words at bar in a separate sentence:

"The said tract of land being knoum as location

No. 3 of the Baca series,"

have such an effect, especially when the bill herein declares

and the uncontradicted testimony shows that the metes and

bounds of the 1866 location were in fact "known as location

No. 3 of the Baca series" at the time of the Hawley deed and

for many years thereafter?

In the Prentice cases, the words,

"Being the land set off to the Indian Chief Buffalo

at the Indian Treaty of September 30, A. D. 1854"

were held not to nullify the specific description and even

not to refer to what was actually given Buffalo at the treaty,

namely, a right to select a section of land. How then, can it be

snid that the words in the Hawley deed, "granted by the

United States to the heirs of Baca" nullify the metes and

bounds, especially when the United States herein through its
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proper officer made a conditional grant of the specific descrip-

tion of the 1866 selection which was supposed to be valid

until 1899, and the 1863 selection was repeatedly declared

by the Land Office to be an unapproved grant until the de-

cisions in Lane v. Watts?

How fs it possible for this Court to hold that a conveyance

in 1870 by metes and bounds of an actual tract, which was

then actually deemed a valid conditional location of the grant,

conveyed another tract which many years thereafter was held

to be the only valid location?

How can a conveyance of one tract by metes and bounds

convey on its face, not only the land specifically described,

but another tract also?

This Court entirely lost sight of the fact that the metes

and bounds of the Hawley deed correctly describe an actual

tract of land, a tract in which the grantor then had or was

supposed to have some interest. If the wrong tract was de-

scribed, the remedy is a suit for reformation {Prentice v.

N. P. R. R. Co., 154 U. S. 163, 176). A deed of specific

metes and bounds cannot be held an ambulatory conveyance

whose subject-matter shifts as Sahara sands in a desert storm.

To paraphrase again Justice Miller and the Supreme Court

in the second Prentice case

:

"The grantor in that (Hawley) deed supposed he

was describing a specific piece of land, and that both

the description by metes and bounds and the descrip-

tion with reference (to the grant and the title out of

the Baca heirs) were the same, and identical."

As Judge Ross well said, only one tract was meant to pass.

It follows inevitably that what was specifically described by

metes and bounds was the specific object of the conveyance,

under the well-known rule that what is most specifically set

forth is the clearest evidence of intent. To sav otherwise here-
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in will overrule the Prentice cases, overrule evicry canon of

construction and disregard every principle of common sense.

III.

This Court had no rig'ht in la'w or in fact

to make any use of the Wrig'htson title

bond.

This Court relied upon the Wrightson title bond as evi-

dence of the intention of the grantor in a deed to another

party executed seven years after the bond.

On pages thirty to thirty-seven of my main brief I point

out how untenable in law and unwarranted in fact is any

attempt to use the Wrightson title bond to construe the Haw-

ley deed.

This Court states that the record shows that subsequent

to June 17, 1863:

"Wrightson, to whom Watts had for a large con-

sideration agreed to convey in advance of its location

the float then claimed by him, found upon examina-

tion that most of the land intended to be included in

the location made by Watts in 1863 had been left out

by mistake * * * ^j-^g specific description of which

latter attempted amended location was * * * in-

serted in the deed from Watts to Hawley, the assignee,

through various mesne conveyances of the interest of

Wrightson."

There is absolutely no ezndenee in this ease that the Wright-

son title bond applied to Baea Float No. ?, or any loeation of

it. As a matter of faet, No. ,5 was also 'Umlocated" at the

time of the Wrightson bond. Furthermore, Wrightson died

before the 1866 location was made (Record, p. 176)

The statement that Hawley uYts "the assignee through vari-
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oris mesne conveyance of the interests of UWightson/' is ab-

solutely witlwtit any support in the record. No assignment

out of Wrightson uhis even attempted to be proved (Main

Brief, p. 30).

If, as Judge Ross suggests, Wrightson or any of his alleged

assignees did not want the 1863 tract but picked out through

Judge Watts another tract of land and had him describe that

in a quitclaim deed to Hawley, then it is difficult to see how

the Hawley deed can be held to cover on its face land which

Wrightson did not want, instead of land which, as this Court

says, Wrightson picked out on the ground and his alleged as-

signee had inserted in the Hawley deed.

IV.

Even under the Falso Demonstratio Rule
the Haivley deed conveyed and ivas in-

tended to convey only the 1866 location.

Judge Ross's quotation from Broom's Legal Maxims as to

the falso demonstratio rule is expressly liuiited therein to cases

where the false part of the description applies to no subject

and the true part to one subject only, and then the Court

"rejects no words but those Zi*hich are shown to have no ap-

plication to any subject/'

In our case, the specific description certainly applied only

to the 1866 tract, an actual tract, and one which was condi-

tionaly approved by the Commissioner in 1866, and which

the Hawley title claimants as late as 1901 insisted was just

what they desired.

As pointed out in my main brief (pp. 64 to 68), the title

references in the Hawley deed can refer to both the 1863 and

1866 tracts. The statement of localitv refers to the 1866
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tract alone, as will be shown by the map. The statement of

tract name refers, from the allegations of the bill and the

uncontradicted evidence herein, only to the 1866 tract. It

will be seen, therefore, that the quotation as to the falso

dcmonstratio rule entirely negatives any authority in the Court

to make the decision which it has rendered.

The falso dcmonstratio rule never applies where the specific

description correctly describes some tract.

IVashbnrn on Real Property, 6th Ed., Sec. 2319.

Tiedeman on Real Property, 2nd Ed., Sec. 829.

Prentice v. N. P. R. R. Co., 154 U. S. 163, 176.

Russell V. Trustees, i Wheat. 432, 436, 437.

Muto V. Smith, 55 N. E. 1041 ; 175 Mass. 175; opin-

ion by Mr. Justice Holmes.

Cassidy 7*. Charlestoimi Bank, 21 N. E. 372; 149

Mass. 525.

If through inadvertence the wrong tract has been specifi-

cally described, the grantee must have the deed reformed.

Prentice v. N. P. R. R. Co., 154 U. S. 163, 176.

Cassidy z\ Charlcstown Bank, 21 N. E. 372; 149

Mass. 525.

David r. George. 134 S. W. 326: 104 Tex. 106.

The alleged "false part" in the Hawley deed applies to and

correctly describes an actual tract, one to which the grantor

was then supposed to have some title, and which his grantees

claimed continuously and strenuously until as late as 1901.

The alleged "true part" instead of applying to "one subject

only" applies to the land specifically described in the Hawley

deed, as well as to the 1863 tract. Even under the rule in-

voked by the Court, the Hawley deed must be held to the

metes and bounds thereof.

Of course, the intention of the grantor in the Hawley deed

must be obtained from the deed itself. On pages 70 and 71

of my main brief, I point out why Hawley wanted the 1866
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tract and that alone ; and on pages 'jz to 75 of the same brief,

I show how the parties and their successors in interest con-

strued it.

As an actual tract was accurately described, a tract in which

the grantor had some interest or supposed interest at the time,

no construction of the deed is necessary, especially in view

of the unquestioned rule that the specific description controls

in a deed (Main Brief, pp. 37 to 49).

But let us read the deed and see what it means

:

"All that certain (;w^ floatincj or shifting, hut cer-

tain) tract, piece or parcel of land, lying and being

in the Santa Rita mountains (by looking at the map

opposite page 6 of my main brief it zinll be seen that

the 1866 tract is certainly in those moimtains and the

186^ tract is not) in the Territory of Arizona, U. S.

A., containing 100,000 acres of land more or less {both

tracts contain the same acreage), granted to the heirs

of Luis Maria Cabeza de Baca by the United States

{the 1866 tract, as heretofore explained, zi^as certainly

granted in form at least by the United States to the

Baca heirs in 1866, and was suppose^d to have been

validly granted until after i8gg) and by the said heirs

conveyed to the party of the first part by deed dated

on the first day of May, A. D. 1864 {wliaiever right

Judge Watts had to the 1866 tract passed to him

under that deed, because if he finally secured title to

the 1866 tract it would only be on a surrender of his

rights to the other tract, just as the assignment of a

chose in action vests by implication alone in the grantee

the right to use the name of the grantor for all pur-

poses of procedure) , bounded and described as follows

{the metes and bounds need not be repeated because

admittedly they refer only to the 1866 tract, an actual

tract of valuable land). The said tract of land {namely,

the tract just specifically described) being known as

location number three of the Baca series (not knoum

as that in the deed to the grantor; not knonm as such
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in the grant from the United States, for three dif-

ferent tracts hare borne that name; but knonm by

that name at the time of the deed; and from the bill

herein, the inaf>s and the umontradictcd testimony only

the specifically described tract—only the 1866 tract—
was 'knozam as location nimiber three of the Baca series'

at the time of the deed).''

What is there difficult about the deed? Why is there any

need for construction or the citing of authorities or the writ-

ing of long opinions? The deed is so simple that a child can

read it and know just what it means. Its form, contents and

double acknowledgment show the art and skill of a careful

conveyancer. Difficulty and obscurity must be injected into

the deed, for its language is clear, accurate and precise.

Desperate efforts and involved arguments are necessary to

make its simplicity complex or its meaning anything but plain.

Hawley had a very apparent design and a very important

object in endeavoring to secure only the land in the amended

location. He knew it was different from the 1863 location;

a mere inspection of a map or the deed from the Baca heirs

to Judge Watts would demonstrate that. Certainly Hawley

made some examination of map or title before he "bought."

The 1866 tract is. mountainous mineral land, the kind of land

which Hawley knew he had no right to take under the Act

of Congress ; but he wanted that mineral land. Judge Watts,

knowing the condition attached to the approval of the selec-

tion thereof, would give only a quitclaim deed. Hawley's

purpose in having the 1866 tract specifically described is too

obvious to require argument : he wanted mineral land. In

those days, in the absence of railroads, with the Apaches a

constant menace, only the lure of mineral would tempt anyone

to go to southern Arizona. If the 1866 selection had been

finally approved, certainly no one would contend that the deed

covered the 1863 tract and not the 1866 tract; how then, can

the final disapproval of the 1866 selection change the deed?
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The Court's construction of the deed requires the arbitrary

eHmination of the metes and bounds. Those metes and bounds

were inserted, not as an empty formahty but for a very

obvious purpose. They were used to show an intent that the

1863 tract of valley land should not pass, as all its water and

all its agricultural land were then usurped by the holders of

Mexican grants, and no Eastern investor or speculator w^ould

take anything but mineral land. This explains why the state-

ment of tract name w^as so carefully worded and so carefully

separated from the recital of the deed to the grantor.

For some reason, probably to protect some mining opera-

tions, Hawley wanted a quitclaim of Judge Watt's rights in

the 1866 tract, but did not consider the title under the deed of

sufficient importance to record it until fifteen years there-

after. The witness Magee had charge of the 1866 tract for

many years for a mining company and met Hawley on the

ground, and tried to get the Surveyor-General of Arizona to

survey it. The witness frankly said he had nothing to do with

the 1863 tract. How then, can it be said that the grantor

and grantee intended the 1863 tract to pass, and not the 1866

tract which they so carefully described ?

If the 1866 tract was in the minds of the parties when the

deed was executed, and every indication therein shows that it

was, then that tract alone passed ; otherwise no lawyer may

hereafter believe his eyes when he reads a deed or trust his

judgment when he draws one.

This Court failed to explain in its opinion liow% if the words

of grant and conveyance to Watts control in the Hawlev

deed, that the subsequent deeds in the same chain of title

which omit those words can pass anything but the land spe-

cifically described, especially where such deeds convey selected

parts of the 1866 tract in partitions and even specifically say

that the metes and bounds are correct. The Court's own
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argument demonstrates that the successful parties herein have

no title.

I understand that Mr. Franklin is applying for a rehearing

on the ground that this Court did not pass on the questions

of adverse possession in its opinion. I discussed the subject

of adverse possession in my supplemental brief. The counsel

for Watts and Davis and the Bouldins also discussed the sub-

ject in their main briefs.

The decision of the Court on the Hawley
deed is erroneous and should be with-

drawn.

Respectfully submitted,

G. H. BREVILLIER,

Counsel for Santa Cruz Development Company.

January 29, 191 7.

Certificate of Counsel.

I hereby certify that I am of counsel for Santa Cruz De-

velopment Company, appellant and petitioner herein ; and that

in my opinion and judgment the foregoing petition for a re-

hearing, etc., is well founded in point of law, as well as in

fact, and that said petition is not interposed for delay.

G. H. BREVILLIER,

Counsel for said Appellant

and Petitioner.




